UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

WILLIAM STEVENSON, d/b/a Pen Bay )
Towing (a’k/a Maine Towing & Salvage), )

)
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V. Docket No. 05-240-P-S

OCTOBER PRINCESS HOLDINGS,
LLC, etal.,

N N N N N N N N

Respondents

RECOMMENDED DECISION ON MOTION TO DISMISSOR, IN THE ALTERNATIVE,
TO STAY PENDING ARBITRATION

The petitioner filed on March 17, 2006 a motion to dismiss the counterclam filed by the
respondents or, in the dternative, to stay thisaction, which wasinitiated by a“V erified Petition to Compel
Arbitration,” Docket No. 1, pending arbitration of the underlying dispute, Mation to Dismiss Counterclaim,
etc. (“Moation”) (Docket No. 8). After reviewing the petition, the response and counterclaim, and the
opposition and reply memoranda concerning the motion, | issued an order setting adate for an evidentiary
hearing pursuant to 9 U.S.C. § 4, based on my conclusion that the making of the aleged arbitration
agreement was in issue. Order (Docket No. 25). That hearing was held before me on May 9, 2006.
Three witnesses testified and six exhibits were admitted into evidence. The parties havefiled post-hearing
briefs as agreed at the hearing.

The governing datute provides, in rlevant part:



A party aggrieved by the dleged falure, neglect, or refusa of another to
arbitrate under awritten agreement for arbitration may petition any United States
district court which, savefor such agreement, would have jurisdiction under Title
28, in acivil action or in admirdty of the subject matter of asuit arisng out of the
controversy between the parties, for an order directing that such arbitration
proceed in the manner provided for in such agreement. . . . If the making of the
arbitration agreement or thefailure, neglect, or refusd to perform the samebein
issue, the court shal proceed summarily to the trid thereof.
9U.SC. 84.
|. Proposed Findings of Fact
On July 16, 2005 John G. Rafter, J., a yacht master employed by the plaintiff’ stow servicein
Boothbay Harbor, Maine, saw avessel hard aground in Boothbay Harbor. He approached thevessd, the
October Princess, in his boat, the Safe Return, which borethelegend “ TowBoat/U.S.” inlargeletterson
each Sde and “Maine Towing & Sdvage’ is amaller letters on each Sde. He took a photograph of the
October Princess (Petitioner’s Exhibit 2) as he gpproached. The October Princess was listing to port.
Rafter asked ThomasA. Toyelll, who was on board the October Princess andwasits master, whether he
needed assstance. Toye declined assistance and stated that he would wait for thetide. Rafter maintained
his pogtion near the October Princess for one hour during which Toye attempted severa times,
unsuccesstully, to free the October Princes by using itsbow thruster. Toye aso checked the condition of the
vessel and noted that its engines were till running, the depth gauge showed water, there was no water
coming into the vessd and the bilge pumps were not operating.
Neither Rafter nor Toye recdls which of them initiated further contact, but after an hour Rafter
brought the Safe Return close to the aft of the October Princess and threw alineto acrew member on the

October Princess, who secured thelineto that vessd. Usngthesingleling, the Safe Returnwas ableto tow

the October Princess off the ledge on which she was grounded and into open water. Thetidewasrising at



the time. The tow took four to five minutes. There was no discusson of the terms or conditions of the
sarvice Rafter provided nor the nature of that service before the tow took place.

After the October Princessfloated free, Rafter boarded her and presented Toye with the standard
form used by Pen Bay Towing Company to keep track of its services (Petitioner’s Exhibit 3 before its
completion). Rafter uses this form whenever he provides services with the Safe Return. The top of the
form had been filled out by William Noble Stevenson, the owner of Pen Bay Towing Company. Rafter
filled out the rest of the form after asking Toye for the necessary information. He then handed theform to
Toye, who sgned it and handed it back to Rafter. At no time did Rafter tell Toye that the service
performed by the Safe Return was a salvage rather than atow nor did he mention that arbitration of any
disputes arising from the service just provided would be required. Rafter did ask Toye whether hewasa
member of BoatU.S.,? to which Toyeresponded affirmatively. Rafter did not give Toyean etimate of the
cost of the service. If the service were categorized as atow, the cost would probably have been lessthan
$500. The petitioner is seeking to recover for the service as sdvage, in which case the chargeisbased on
the vaue of the vesd; in this case, the petitioner seeks more than $235,000. Toye would not have
accepted the tow if he had been informed that he would be charged for asavage or that the charge would
be in excess of $235,000. The amount to be charged for the service was left blank on the form in

accordance with Stevenson’ s ingructions to Rafter.

! Counsel for the petitioner took the position at the hearing that parol evidence was not admissible because the document
offered as the written agreement to arbitrate (Petitioner’s Exhibit 3) is unambiguous. | conclude that this form was
anything but unambiguous.

2 The witnesses appeared to use the titles “ TowBoat/U.S.” and “BoatU.S.” interchangeably, but whether both titlesrefer
to the same entity was never established at the hearing.



Therewas little or no time for Rafter to talk with Toye about the form because the vessd wasin
neutra, causing the Safe Return to strike the October Princessfrom the stern and the wind was driving them
toward amooring area.

Toyetedtified that he Sgned Exhibit 3 to acknowledge that services had been provided and to give
the petitioner billing information. He was not concerned about how much the tow would cost because he
was amember of BoatU.S. The formlooked likeaninvoiceto Toye. Rafter did not ask him for insurance
information. According to Toye, membership in Boat/U.S. provides specid insurance rates and discounts
on fud and towing sarvices.

Exhibit 3, the document at issue in this proceeding, bearsnotitle. Under the heading “ Description

of Services Basisfor Charges (Rates, Time Spent, etc,,” four boxes gppear. Thefirst three boxes are

grouped together and read as follows:
[ ] Towing: hoursx rate
[ ] Dock-to-Dock: hours x rate
[] Ungrounding Charge Rate: hours x rate

Petitioner’s Exh. 3. Following each of these linesis acolumn under the heading “Amount.” 1d. Below a

solid linethereisabox entitled “ Savage’ which isaso followed by the“ Amount” column &t theright of the

form. 1d. Both the box for “Ungrounding Charge Rate’ and the box for “Salvage’ are checked. Id.
Below the “Description of Services’ area of the form isthe following, in samdl type:

Invoiceisdueand payable at completion of the requested service and interest of
1% monthly shal apply to any baance over thirty (30) days. The undersigned
agrees to pay in full dl darges including atorneys fees and costs should
collection procedures be necessary. The undersigned agrees to indemnify and
hold harmlessthe Towing Contractor, BoatU.S. and their agents, for any and all
clamsfor bodily injury, property or environmental damagerising out of thework
requested regardiess of the cause. Disputes rising out of this agreement will be
resolved by Arbitration in amutualy agreed upon domestic arbitration forum.



Id. Toye ssignature gppearsat the bottom of theform. Toyewasa thetime of the eventsin question, and
isnow, the sole member of defendant October PrincessHoldingsLLC, thelimited liability corporation that
owns defendant M/V October Princess.
Il. Discussion

The petitioner contendsthat the respondents’ chdlenge addresses only the entire aleged agreement
rather than merely the arbitration clause on the form and that thisis an issue that must be addressed by an
arbitrator. Post-Hearing Brief of Petitioner (“ Petitioner’ sBrief”) (Docket No. 34) at 3-6. Asthe petitioner
notes, id. at 4, the Frg Circuit hassaidin thisregard that “[t]heteaching of Prima Paint[Corp. v. Flood
& Conklin Mfg. Co., 388 U.S. 395 (1967)] isthat afederd court must not remove from the arbitrator]
consderation of asubstantive challengeto acontract unless there has been an independent challengeto the
meaking of the arbitration dauseitsdf.” Largev. Conseco Fin. Servicing Corp., 292 F.3d 49, 53 (1<t Cir.
2002) (citation omitted). However, the First Circuit in that case aso held that this*“ severability doctrine”’
gopliesto Stuations in which a party seeks only to avoid or rescind acontract and does not contend that a
contract never existed. 1d. at 53-54. Thisissuewasdlarifiedin the recent Supreme Court case, Buckeye
Check Cashing, Inc. v. Cardegna, 546 U.S. 126 S.Ct. 1204 (2006), on which the petitioner relies,
Petitioner’s Brief a 45. There, the Supreme Court disavowed any interpretation of Prima Paint as
distinguishing between void and voidable contracts. 126 S.Ct. at 1210. The Supreme Court “reaffirm[ed] .
.. that . . . achdlengeto thevdidity of the contract asawhole, and not specifically to the arbitration clause,
must go to thearbitrator.” Id. Anarbitration provision isseverablefromtheremainder of acontract and, if
the arbitration clause itsdf is chdlenged, the court must decide that issue, not the arbitrator. 1d. at 1209.

Therespondents' position cannot reasonably be construed as achdlenge only to the vdidity of the

aleged contract as a whole. While the respondents do challenge the entire agreement in a footnote,



Respondents Post Evidentiary Hearing Brief (“Respondents Brief”) (Docket No. 33) a 3 n.1, thar
primary argument is that Toye did not agree to arbitrate this or any dispute arisng from the events of July
15, 2005. Id. at 5. The petitioner makes no other argument, sgnificantly failing to address the question |
asked the parties at the close of the evidentiary hearing to addressin their post-hearing briefs whether the
words“Invoiceisdueand payable at completion of therequested service,” Petitioner’ sExh. 3, areintegral
to the agreement to arbitrate so that no agreement to arbitrate can be said to exist in the absence of any
dollar amount entered on the face of the document.

The respondents contend that the cited language is so integrd to any agreement to arbitrate.
Respondents’ Brief at 3-4, 6. When the existence of an agreement to arbitrateisat issue, that questionisto
be decided with referenceto state contract law principles. Bangor Hydro-Elec. Co. v. New England Tel.
& Tel. Co., 62 F.Supp.2d 152, 156 (D. Me. 1999). This court must apply the summary judgment
gandard to this question, giving the party opposing arbitration the benefit of al reasonable doubts and
inferencesthat may arise. Show v. BE & K Constr. Co., 126 F.Supp.2d 5, 7 (D. Me. 2001). Evenwith
the benefit of thisstandard, however, the respondents’ cited authority establishes only that an entire contract
may be void when the terms are uncertain asto price and “ exclude the supposition that a reasonable price
was intended.” Geller v. Harris Baking Co., 313 A.2d 125, 128 (Me. 1973); see also Larson v.
Johnson, 184 F.Supp.2d 26, 32 (D. Me. 2002) (court could enforce agreement inwhich form or nature of
payment | eft to one party’ s discretion so long as amount or extent of payment isfixed). Thiscaselaw does
not addressthe question whether the quoted payment provison and the arbitration provison of Petitioner’s
Exhibit 3 are so intertwined that the second may be effective only if an amount due is stated on the form.
My own andysisleads meto the conclusion that they are not so entwined. Theterms stated in the sentence

immediately preceding the arbitration provison are not related to the payment term; that sentence concerns



indemnification for tort clams. The arbitration provision is not limited to disputes about the petitioner’s
chargefor the servicerendered; it gppliesto dl “[d]isoutesrising out of thisagreement.” | concludethat the
fact that no amount duefor the serviceis stated on the form does not establish that the partiesdid not agree
to arbitrate disputes.

The respondents also cite, Respondents' Brief at 4, the following language from Maine case law:
“For acontract to be enforceable, the parties thereto must have a distinct and common intention which is
communicated by each party to theother,” Stanton v. University of Me. Sys., 773 A.2d 1045, 1051 (Me.
2001) (citation and internal quotation marks amitted). Toye testified that he assumed that he would be
billed for the tow through TowBoat/U.S. snce he was amember of that organization and the Safe Return
borethat nameonitssSde, and he gpparently did not read the form for that reason. However, thetestimony
did not suggest that he was prevented in any way from reading the form.  Toye conceded that he is a
sophigticated businessman, now retired, and that he has had a good dedl of experience sgning forms and
entering into agreements. The respondentsmay not avoid arbitration smply because Toyechosenot tolearn
what termswere set forth on the form, including the arbitration provision, beforehe signed it. Coleman v.
Prudential Bache Secs,, Inc., 802 F.2d 1350, 1352 (11th Cir. 1986) (challengeto arbitration provision);
Sarbak v. Citigroup Global Mkts., Inc., 354 F.Supp.2d 531, 541 (D.N.J. 2004) (same; New Jersey

law); Francisv. Stinson, 760 A.2d 209, 217 (Me. 2000) (same; stock purchase agreement).

% The respondents also rely, Respondents’ Brief at 4, on the following language from case law: “[A] reservation to either
party of anunlimited right to determine the nature and extent of his performance renders his obligation too indefinite for
legal enforcement . .. ,” Millien v. Colby Coll., 874 A.2d 397, 402 (Me. 2005) (emphasisin origina; citation omitted).
However, in this case the petitioner has already performed; it has no right under the terms set forth on the form to
determine the nature and extent of its performance, let aone an unlimited right. Nor do the respondents have such aright.
This case law is not applicabl e to the facts of the instant case.



“[T]he task of assessing whether the parties have agreed to arbitrate agiven matter is undertaken
with a hedthy regard for the federd policy favoring arbitration.” Winterwood Farm, LLC v. JER, Inc.,
327 F.Supp.2d 34, 39 (D. Me. 2004) (citation and internal quotation marks omitted). On the showing
made, | can only conclude that the parties did agree to arbitrate this matter. That does not mean that the
form congtitutes a contract with any other terms or for any other purpose; that issue is reserved to the
arbitrator.

[11. Conclusion

For the foregoing reasons, | recommend that the foregoing proposed findings of fact be

ADOPTED and the petitioner’s motion for astay be GRANTED.*
NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 26th day of May, 2006.
/s David M. Cohen

David M. Cohen

United States Magidtrate Judge
Plaintiff
WILLIAM STEVENSON represented by WILLIAM H. WELTE
doing business as WELTE & WELTE, PA.
PEN BAY TOWING 13WOOD STREET

* Should it be necessary to address explicitly the petitioner’ s alternative motion to dismiss the respondents’ counterclaim,
I recommend that the motion be denied. See Necchi Sewing Mach. Sales Corp. v. Necchi, Sp.A., 369F.2d579,580(2dCr.
1966) (party objecting to arbitration should couple objection with all counterdemandsit may wish to have arbitrated).
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MARK J. WINTER
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PORTLAND, ME 04101
207-774-0317

Emall: mwinter@ddlaw.com

PHILIP P. MANCINI
DRUMMOND & DRUMMOND,
LLP

ONE MONUMENT WAY

P. O. BOX 15216

PORTLAND, ME 04101
774-0317

Email: pmancini@ddiaw.com



